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Certificate as to Parties, Rulings, and Related Cases

A.  Parties.

All parties, intervenors, and amici appearing in this Court are listed in the
Brief for Petitioners. D.C. Cir. R. 28(a)(1)(A). We note, however, that William C.
Withycombe, listed by Petitioners as a Respondent, is not a proper respondent. He
is the Regional Administrator for the Federal Aviation Administration’s Western
Pacific Region and, as such, is not involved in the action at issue.
B. Rulings Under Review.

References to the ruling at issue appear in the Brief for Petitioners. D.C.
Cir. R. 28(a)(1)(B).
C. Related Cases.

This case was not previously before this Court. There is one related case
currently pending in this Court, which was identified incorrectly in the Brief for
Petitioners. The correct citation is:

County of Delaware, Pennsylvania, et al., v. United States Dep't of Transp.,
D.C. Cir. No. 07-1385.

Oral argument was held in that case on October 7, 2008.
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STATEMENT OF JURISDICTION

Respondents concur in Petitioners’ Statement.

STATEMENT OF THE ISSUES

1. Is the Federal Aviation Administration’s (FAA) environmental analysis
of a regional Airspace Redesign Project (Project), summarized in a Final
Environmental Impact Statement (FEIS), adequate under the National
Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321 et seq.?

2. Did the FAA reasonably determine that the Project will not result in
constructive use of any properties protected by §4(f) of the Department of
Transportation Act of 1966, 49 U.S.C. § 303(c)?

3. Did the FAA comply with the general conformity requirements of the
Clean Air Act (CAA), 42 U.S.C. § 7506(c)?

STATUTES AND REGULATIONS

Except for the following, see Addendum A of this brief, all applicable
statutes and regulations are contained in Addendum A of Petitioners’ Brief:

49 U.S.C. § 47101.

14 C.F.R. Part 150, App. A., Table 1.

40 CF.R. § 1505.2.



STATEMENT OF THE CASE

Petitioners challenge FAA’s Corrected Record of Decision (ROD) entitled
“New York/New Jersey/Philadelphia Metropolitan Area Airspace Redesign”

(Sept. 28, 2007). The ROD approved sweeping changes to modernize and improve
air traffic procedures for 21 airports in the approximately 31,000 square miles of
airspace over the New York/New Jersey/Philadelphia region (Region).

As shown by the list of adopted measures (ROD 17-19), this Project includes
more than 60 changes to current procedures for arrivals and departures at major
airports. Points in the sky designated as “departure gates” and “arrival posts” were
shifted or newly created to make access into and out of this compl-icated airspace
more e_fﬁbient and safer, while new flight procedures were adopted to expedite
arrivals and departures, to provide system flexibility, and to make full use of
today’s high performance aircraft and their navigation systems. While most of
these changes occur high above the ground and up to eighty miles from the airports
involved, other changes, notably providing additional departure headings from
several of the major airports, had close-in effects.

‘The purpose of these changes is to increase the efficiency, safety and
reliability of the Region’s airspace and FAA’s air traffic control system, updating

procedures that were largely developed in the 1960’s, and making the Region’s
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atrspace compatible with the new technology expected over the next decade.,
FAA’s decision came after nine years of studies and analysis including a detailed
FEIS, along with numerous appendices on issues such as noise, parklands, and air
quality, an extensive mitigation package, and a large administrative record.

Seventy-three petitioners have challenged FAA’s decision in this
consolidated action.

STATEMENT OF FACTS

A. Background

This massive airspace redesign by FAA can be best understood by
considering three historic factors. First, this action takes place in some of the most
complex airspace in the world. Five of the nation’s busiest airports — Kennedy,
LaGuardia, Newark, Teterboro and Philadelphia — are historic anomalies in that
they are unusually close to each other, constraining current and future operating
proéedures, creating overlapping flight paths, and requiring heavy air traffic
controller workloads. See ROD App. A at A-1 to A-20 (depicting present and

proposed arrival and departure flows).¥ When Newark and Teterboro were

Y In this brief, FAA responds to the principal points raised by Petitioners’ lengthy
submission, and in doing so, believes it has reasonably responded to the principal
points raised by amici.

¥ This complexity is illustrated by an inter-active website showing real-time air
(continued...)
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constructed in the 1920’s, air traffic was light, aircraft speeds were much slower,
and bad weather curtailed operations. The same was largely true when LaGuardia
opened in 1939, and when Kennedy opened in 1948, .Today, these airports and
their original runways remain as they always have been, but traffic volume is much
greater, aircraft speeds are faster (requiring more room in the sky to maneuver) and
technological advances have helped reduce weather-related curtailments. These
airports, their runway geometry, and propinquity to each other create a situation of
unrivaled complexity for FAA airspace redesigners.?

The Region’s airspace is and will continue to be “one of the busiest air
traffic areas in the world.” FEIS 1-17; ROD 2. To demonstrate the volume and
complexity of this airspace, radar flight tracks from a sample day in August 2007
for arrivals and departures at the eight primary airports in the Region are presented
in a PowerPoint presentation included in Addendum C. See also FEIS Fig. 1.11.

The final slide includes operations from the other 13 airports and overflights in the

#{(...continued)

traffic in the region (www4.passur.com/lga.html) and also by a short segment of
audio tape from a typical day at the New York Terminal Radar Approach Control
Facility (TRACON) (Administrative Record (AR) 9371, included in Addendum
Q).

¥ LaGuardia is 16 miles east of Newark Airport. Kennedy is only 8.5 miles
southeast of LaGuardia. Teterboro is 11 miles due north of Newark and 11 miles
west of LaGuardia. FEIS Fig. 1.8.
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Region. The ROD describes this numerically by reporting that the New York
TRACON facility that serves all major airports in the New York region handled
1,710,000 operations in 1988, and 2,090,977 operations in 2006. Operations are
expected to increase to 2,400,143 by 2011. ROD 8.

As aresult of this growth and existing inefficiencies, the Region’s four
major commercial airports (Kennedy, LaGuardia, Newark, and Philadelphia) are
among the five most delayed airports in the country.¥ ROD 3. Despite these
delays, the Region’s importance in domestic and international commerce means
“these increases [in operations] are forecast to continue.” FEIS 1-21. As a result,
“the system will become increasingly inefficient and unreliable (unpredictabl¢ in
terms of scheduling) in order to ensure safe operations.” ROD 6.

The second historic factor is that aviation progress always has been directly
related to federal use of the latest technology. By 1931, the Department of
Commerce Bureau of Lighthouses had developed million-candlepower aircraft
navigation beacons and placed them at 30-mile intervals on routes across the entire

country, enabling commercial aircraft to fly at night.¥ In the following decades,

# During first quarter 2007, Newark was the country’s most delayed airport (55%
on-time record), LaGuardia was second (58% on-time record), Kennedy was fourth’
(60% on-time record), and Philadelphia was fifth (65% on-time record). ROD 3.

¥ See Bonfires to Beacons, the Federal Civil Aviation Policy under the Air |
(continued...)
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radar, instrument landing systems, and othef technological advances made air
travel safer, and more reliﬁble. However, the Region’s airspace remained based on
technology from the 1960's, when the air traffic procedures were first approved.
Rules governing aircraft separation, and routes reflecting arrival and departure
procedures were based on electronics using vacuum tubes, and manual systems
rather than advanced computers. Thus, FAA’s rationale for this action was: “Most
importantly, the Airspace Redesign Project modernizes the structure of the NY NJ
PHL air traffic environment in an environmentally responsible manner, and lays a
foundation for achieving the Next Generation Air Transportation System in 2025.”
ROD 1. Similar airspace redesign projects have been completed or are underway
for the Baltimore- Washington, Chicago, and Cleveland-Detroit regions, as part of
an overall National Airspace Redesign initiative. FEIS 1-17.

The third historic factor is that far fewer peoplé are exposed to significant
aircraft noise today, despite increased operations, because modern aircraft are
quieter and climb more quickly. ROD 2. The Port Authority of NY/NJ (proprietor
of all four major NY/NJ airports) reported that over the past two decades, the

number of people exposed to significant airport noise had decreased from about

(...continued)

Commerce Act, 1926-1938, pp. 133-137, Smithsonian Institution Press, reprinted
1989.
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two million to about 100,000. FEIS App. N (AR 9364 at pdf 2666). Even so,
FAA remains concerned about the noise impacts of these urban airports. The FEIS
presents detailed discussion of FAA’s noise modeling methodology, current and
projected aircraft noise exposure in the Region, and noise mitigation strategy.

B. FAA’s Management of Air Traffic

It is vital to understand the .basic concepts of how FAA maintains safe
separation between aircraft. All commercial flights operate under “Instrument
Flight Rules” (IFR) which require filing a flight plan, traveling along designated
points in the sky, and maintaining voice and electronic communication with FAA
controllers throughout the journey. To ensure safety, FAA utilizes a variety of
facilities, navigation technologies, and operating rules. See FEIS 1-2 to 1-14,
App. A.

There are three types of FAA air traffic control facilities. Controllers at 20
“Centers” guide aircraft at high altitudes, generally above 18,000 feet. Controllers
at about 160 TRACONSs handle arriving aircraft once they descend below 18,600
feet and departing aircraft until they are handed off to a Center. Local controllers,
found in the familiar airport towers, provide takeoff and landing clearances and
guide the movement of aircraft on the ground. FEIS 1-5 to 1-6,

Figs. 1.2,1.5,1.6,1.7.






